The Pakistan Development Review
45 : 4 Part Il (Winter 2006) pp. 1323-1342

L and-locked: An Examination of Some of the
| nefficiencies Affecting Transactions
I nvolving | mmovable Property

AHMAD RAFAY ALAM

INTRODUCTION

In the study of law and economics, the Coase Theqguesits that an efficient
allocation of resources will result when transatsi@osts are zero.These “transaction
costs” may be viewed as impediments to an efficidiotation of resources and can take
many forms. For example, long distances betwegmspective vendor and purchaser of
property and a lack of communication facilitiesvbe¢n them would impede even the
best of intentions to enter into a bargain. Sirhilathe cost of mobilising labour and
materials might impede a property developer fromsping a tender for civil works. In
some cases, a high rate of Stamp Duty on transact@an result in the parties
reconsidering their decision to enter into suchghars. To the extent this author can
claim knowledge of economics, the Coase Theorem silggests that transaction costs
and inefficiencies hamper the natural flow of bamgaresult in inefficient allocation of
resources and thus impact the economy.

Some transaction costs are small enough to ignéwereas some, imposed, for
example, by the law, are unavoidable. In suchs;asenutual understanding between the
parties may see the burden of these transactiots at@red or, in others, avoided
altogether. For example, the statutory requiremémat all leases purporting to grant a
term in excess of one year or which reserve an @nrant must be registered and
stamped often results, in owners of residential propentgrging indefinitely renewable
leases of 11 months and thus avoiding such regeinésn

Another inefficiency is the uncertainty in deterinip interests which affect
immovable property. To elaborate on the perpetuahewable 11 month lease example
given above, not registering the lease agreemesttiyates the tenant from having an
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entry of his interest in that immovable propertydman the record of rights maintained
under the Land Revenue Act, 1967 or some otheilagifaw, bye-law or regulation. As
such, his lease will be invisible to any persomryiag out a search of the record of rights
of that property. This is one of the reasons prospe purchasers of immovable property
tend to conduct site visits to personally determiiiether any interests existing outside
the record of rights bind or affect immovable pndpeit is also an example of parties to
a bargain finding a common ground to overcome iciefficies to their transaction. Lack
of notice of rights existing outside the recordights is also an argument used to defend
claims against, for instance, lessors who haveodmp their remainder interest in the
immovable property to a third party free from thedee’s interest.

The purpose of this paper is to identify some of tihansaction costs and
inefficiencies which exist and affect transacti@fismmovable property under Pakistani
law. It will also attempt to explain the rationabehind the existence of such laws.
Lastly, it will recommend some proposals to refotine law so as to make it more
efficient in its allocation of resources. It isgesl that, by doing so, this paper will be of
some use to economists and others interested mgotgathe laws relating to immovable
property so as to make them more efficient forghgoses of allocating resources.

STATUTORY TRANSACTION COSTSAND FORMALITIES

(1) Stamp Duty

The Stamp Act, 1899 is a fiscal statute which inggos duty on certain
instruments. The types of instruments chargeable with duty #velamount of duty
chargeable thereon are indicated in Schedule h@fStamp Act. With respect to the
transaction of immovable property, the followingtiuments and transactiomster alia,
have been deemed chargeable with duty:

— an agreement or a memorandum of an agreemenhgelatimmovable property;

— agreement to lease;

— assignment;

— conveyancé;

— deposit of title deeds or any agreement relatintpeodeposit of title deeds;

— an instrument of exchange of property;

— an instrument of further charge (any instrumentating a further charge on
mortgaged property);

— an instrument of Gift;

— lease’

3Section 3 Stamp Act, 1899.

“Defined by s. 2(10) Stamp Act, 1899 as includingctmveyance on sale and every instrument by
which property, whether movable or immovable, @sferrednter vivosand which is not otherwise provided
for by Schedule 1.”

®Defined by s. 2(16) Stamp Act, 1899 as “a leasenaiovable property and includes also —

(a) apatta;

(b) a kabullyat or other undertaking, not being a cerpdrt of a lease, to occupy or pay or deliver rent

for, immovable property;

(c) any instrument by which tolls of any descriptior &at;

(d) any writing on an application for a lease intenttedignify that the application is granted”.
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— mortgage deef;

— mortgage of a crop;

— an instrument of partition;

— re-conveyance of mortgaged property;

— transfer, not being a transfer of shares in a compar body corporate,
debentures, any interest secured by a bond or ay® deed; and

— transfer of a lease by way of assignment.

The amount of duty chargeable on such instrumamdgransactions is either fixed
or ad volarem In some cases, duty on an instrument is madévaqut to the duty
chargeable on another instrument or transactiomr ifstance, the amount of duty
chargeable on a mortgage deed when possessior pfdperty is agreed to be given by
the mortgagor is equivalent to a conveyance foomsideration equal to the amount
secured by such deéd.Further, the amount of duty chargeable is deteethiby the
Provincial Governments individually. What may Ihe tduty in the NWFP may not be
duty chargeable elsewhere, and this is the redsmpriesent study has not attempted to
list exactly the amount of duty chargeable on aiyre instruments mentioned.

Needless to say, the “consideration (if any) atdder facts and circumstances
affecting the chargeability of any instrument watlity, or the amount of duty with which
it is chargeable, shall be fully artduly set forth [in the documentf” Such forced
honesty has also been imposed on parties to cergaisactions in the urban areas of the
Punjab. By virtue of the Punjab Finance Act, 198#;tion 27-A Stamp Act, 1899 now
provides that the valuation of any conveyance @harge of immovable property in an
urban area shall be calculated according to theatiain table notified by the District
Officer (Revenue) in respect of the area or logatibncerned. The cross-reference of
property prices acts as an incentive for the patiedeclare, as close as possible to its
real market value, the value of such conveyan@xohange.

Section 29 of the Stamp Act, 1899 spells out whes$ponsible for the payment of
duty. Thus, whereas payment of stamp on a mortgage is the duty of “the person
drawing, making or executing such instrument,” do¢y chargeable on an instrument of
partition is payable “by the parties thereto in fitreportion of their respective shares in
the whole property partitioned . . . .”

It is pertinent to note that the non-payment orseva of duty does not affect
transactions. Section 62 Stamp Act, 1899 impodebity of a maximum of Rs 500 on
any person executing an instrument not duly stamBmttion 33 Stamp Act, 1899 spells
out the steps to be taken in the event an instrmaert duly stamped: the instrument is
impounded, examined and charged with duty and @ firay be imposed by way of
penalty. Nothing in the Stamp Act, 1899, howewusvalidates the transaction envisaged
in the instrument chargeable with ddty.

®Defined in s. 2(17)bid., to include “every instrument whereby, for the msp of securing money
advanced, or to be advanced, by way of loan, orexsting or future debt, or the performance of an
engagement, one person transfers, or creates, itofavour of, another, a right over or in respetspecified
property.”

"ltem 40(a) Schedulelbid.

8Section 27bid. (emphasis added).

®Note that s. 38bid. provides that certain unstamped instruments cahecidmitted into evidence
unless and until the omission is not rectified urele83.
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The fact that non-payment of duty does not affembgactions would imply that
such duty is not a “transaction cost” affecting #iéiciency of the bargain. This is so,
and in practice, parties tend to pay duty to eitgea formality or when the instrument is
also bound to be registered under the Registraticih 1908. When the cost of the
formality becomes too high, parties tend to foréggdHowever, in the latter scenario, the
payment of Stamp Duty is inescapable and, as willshown, becomes a formidable
transaction cost.

To the extent that Stamp Duty is compulsorily pdgabn account of the
provisions of the Registration Act, 1908 it actsamsimpediment to efficient bargains.
For example, consider the execution of a 24 moe#sd® of a residential building in
Punjab at a rent of Rs 10,000 per month. Item)8Y(af Schedule I, Stamp Act, 1899
fixes the duty chargeable on such a transactioth@same duty as on a bond for the
amount of value of the average annual rent reservéde corresponding duty &d
volarem amounts to 4 percent of the average annual rehtames to Rs 4,800. While
such an amount may be within the budget of theigsrtas rents for residential
accommodation rise, it is not surprising that tlasacting parties’ desire to observe the
formality of duty withers.

(2) Registration Fee

The objectives of the Registration Act, 1908 ineluble conservation of evidence,
assurance of title, publicity of documents and preion of fraud"* Accordingly, s.17 of
the Registration Act, 1908 makes the registratibthe certain documents compulsory.
With respect to transactions of immovable prop&rthese documents are:

— Instruments of gift of such immovable property;

— Non-testamentary instruments which have the affdcicreating, declaring,
assigning, limiting, or extinguishing any rightglet or interest, whether vested
or contingent of the value of one hundred rupeeat @wards, to or in such
immovable property (including instruments whichpaise of a decree or order
of a Court creating, declaring, assigning, limitiogextinguishing such rights,
title or interests);

— Non-testamentary instruments which acknowledgeaéheipt or payment of any
consideration on account of the creation, declanatassignment, limitation or
extinction of any such rights, title or interestda

— Leases of such immovable property from year to,y@afor any term exceeding
one year or reserving yearly rent;

Non registration of a document liable to be regiti postpones the operation of
that document till such time it is properly regis@'® According to s. 49 Registration

Act, 1908, “[No] document required to be registered. shall . . . operate to create,
declare, assign, limit or extinguish whether inggr or in future, any right, title or
interest whether vested or contingent, to or in owable property . . ..” In other words,

Registerable under s. 107 Transfer of Property 2882 and s. 17 Registration Act, 1908.
YAIR 1936 All 239.

2Subject to the exceptions contained in s. 17(2)sRegion Act, 1908.

133ection 47bid.
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non-registration of a registerable document striethe transaction envisaged in such a
document.

The registration of documents under the Registnadict, 1908 not only allows the
operation of the transaction or bargain envisiotietein. As long as the execution of
such registered documents is neither disputed paied, they are also deemed to be
“public documents”, and a certified copy of a régied document obtained from the
registration office is presumed, by virtue of A0 of the Qanun-e-Shahadat Order, 1984
to be genuine and may be used as proof of theiteatswithout the recording of any
further evidencé?

Compulsorily registerable documents must be presemd the proper officer
within four months of the date of their executidnPresentation is usually done through
the office of the Sub-Registrar of a Sub-District appointed and notified by the
Provincial Government within whose Sub-District tivole or some portion of the
property to which the documents relate is situate&®lch documents are also required to
be presented by either person executing or claiminder the document, or by the
representatives or duly authorised agents of secsops-’ The registering officer has
the statutory powers of enquifyand enforcing attendanCavhich he may exercise, for
example, by satisfying himself as to the identitylee persons appearing before him and
the fact of the execution of the document.

Additionally, s. 78 of the Registration Act, 1908rmits the Provincial
Governments to fix fees payable famter alia, the registration of documents. For the
Province of Punjab, these fees are setamlivolaremin Appendix C Registration Act,
1908° but are capped at one percent of the value dgfithevable property conveyéd.

In practice, the procedure and requirements oRtbgistration Act, 1908 prove be
a transaction cost affecting the efficiency of laéing Parties to transactions relating to
immovable property are affected by the mandatorneaof registration and by the
corresponding registration fee. They may also Hected by the procedure for
registration or the enquiry of the registering offi who may, in addition to enquiring
into their identity, for instance, require them datisfy him as to the requirements of
stamp duty. It is at this point that stamp duties be seen to be the “formidable”
transaction costs mentioned earlier.

The registering officer may also refuse registratib the document has not
complied with any other legal formality. For exdmpArticle 17(2)(a) Qanun-e-
Shahadat Order, 1984 requires documents relatifigaacial or future obligations to be
witnesses by two men or by one man and one womednthen registering officer may

“Article 88 Qanun-e-Shahadat Order, 1984.

Bsection 23bid.

8Section 2dbid., but see s. 19 in relation to other documents.

Section 32bid.

®3ection 34bid.

¥Section 3abid.

2As amended by Notification No. 2818-73/2031-St.ated 28.06.1973 issued by the Government of
Punjab.

Zgection 78(a) Registration Act, 1908. It is alstefesting to note that the minimum value of an
interest the disposition of which is caught by Brémains the same Rs 100 as set at the time enthetment
of this legislation over a century ago. It appeaaoseffort has been made to increase this minimahevto
reflect the practicalities of today.
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reject a document presented for registrationdbiés not comply with the requirements of
this provision.

Parties to transactions involving immovable propedeking to avoiéd-valorem
stamp duty and registration fees may try to trgacso by fraudulently quoting the value
of the immovable property or the transaction as than actually agreed upon. Indeed,
the value of the consideration exchanged in regibte documents is not a question
which the registration officer is competent to &skHowever, valuation tables or “DC
rates” and other revenue records as well as thistiogl and practical difficulties of
having registration refused make such fraudulersgomtation impractical. And with a
penalty of imprisonment of up to seven years faeing person, including the registering
officer or persons employed by him, for causingiipjto anyone as a result of an act
done under the Registration Act, 1908, frauduleisgomtation is extremely difficuft

(3) Mutation

Section 42(1) of the Land Revenue Act, 1967 reguifay person acquiring by
inheritance, purchase, mortgage, gift or othervasg, right in an estate as land-owner, or
tenant for a fixed term exceeding one year” to repis acquisition to thatwari of that
estate. Where theatwari “has reason to believe” the acquisition has takene he is
under an obligation to record such report inrbinamchaand record of mutatiorfs.

The requirements of satisfying theatwari’'s jurisdiction to enquire about the
legality of the acquisition being reported are @mst watered down as on first sight.
Section 47(1) Land Revenue Act, 1967 places everggn whose rights are required to
be or have been entered into any record of righideu an obligation to furnish or
produce “all such information and documents neefiedthe correct compilation or
revision thereof as may be within his knowledgdrohis possession or power.” Such
information and documents would include, in so & the transaction pertains to
immovable property, proof of payment of stamp datyd registration of registerable
documents. It is the requirement of these formealitover and above the formality of
mutation, which act as transaction costs and hartipgeefficiency with which parties
may effect a bargain.

Another transaction cost affecting the mutatiorthef record of rights is the fee,
prescribed by the Board of Revenue, for effectingations?® This fee is payable by the
person in whose favour the entry is matleThe penalty for breaching the mandatory
requirement to report acquisitions is negligibl8ection 48 of the Land Revenue Act,
1967 fixes penalties for non-compliance at no ntbaa Rs 25.

Mutations and entries in the register of rights amer alia, as notice of interests
and rights which bind immovable property. The recof such entries is of use to
purchasers or others interested in immovable ptperit is meant to reflect the interests
existing on the land. However, because of the sammmature of thePatwari’s

#2see, for exampléshaled Parvaiz Khan Tareen v. Deputy Commissioregidrar, QuettaPLD 1994
Quetta 9.

Zgection 81-82 Registration Act, 1908.

3ection 24 Land Revenue Act, 1967.

#Under the power conferred by virtue of s. 4apigl.

% Section 46(2)bid.
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jurisdiction to determine the legality of reports acquisitions of immovable property
made to him, the law has never accepted entriesciords of rights maintained under the
Land Revenue Act, 1967 as evidence of rights intifedto such property’ In practice,
such entries are treated as supporting evidentteeafontents of the register of rights but
not as evidence of the legality of the transaciiseif.

This lack of tangible benefits arising from regision coupled with the formality
of submitting information and documents to tRatwari (and thereby opening up the
issue of registration of documents and the paymoérstamp duty) are all transaction
costs which act as disincentives for parties taasaction to comply with the provisions
of the law.

INEFFICIENCIES

Before listing what elements of the law relatingitomovable property act as
factors contributing to the inefficient allocatianf resources, an elaboration is needed.
Transaction costs, as have been dealt with ab@teasalegally binding but somewhat
avoidable costs and formalities involved in traiies involving immovable property.
In contrast, inefficiencies can be seen as factehnich affect the outcome of the
transaction in a manner which makes them uncertaideed, it would be difficult to buy
and sell immovable property if the legal system diot provide for certainty of
transactions. Laws and legal principles which pemefficiencies to exist and to affect
the certainty of transaction are therefore alsaofacwhich determine the efficient
allocation of resources.

(1) Oral Gifts

Gifts are defined by s. 122 Transfer of Propertyt, A882 as “the transfer of
certain moveable or immovable properties made wahily and without consideration . .

. and accepted by or on behalf of the donee”. B&amifts of immovable property, s.

123 Transfer of Property Act, 1882 stipulates thié transfer must be effected by a
registered instrument signed by or on behalf ofdbaor, and attested by at least two
witnesses.”  In other words, in order for gifts ¢convey an interest in immovable

property, the Transfer of Property Act, 1882 regsiisuch gifts to be made in writing.

Instruments of gift of immovable property are coispuly registerable in terms
of s. 17(1)(a) Registration Act, 1908 and are alsargeable witlad-volaremstamp duty
assessed as a percentage of the value of the inbtegmaperty gifted. Donees are also
under an obligation to report their acquisitioritieir localPatwariin terms of s. 42 Land
Revenue Act, 1967 for the purposes of entry ineordfgister or rights.

The ingredients of the concept biba in Islamic law differs slightly from the
ingredients of a gift. According to Mulla, “Aiba or [Islamic] gift is a transfer of
property, made immediately and without any exchatgyeone person to another and
accepted by or on behalf of the latf&r”Section 129 Transfer of Property Act does away
with these differing ingredients by providing tfatothing in this Chapter ... shall be
deemed to affect any rule of Muhammadan Law”.

¥See, for example, 1984 CLC 3279.

ZMannan, M.A., “D.F. Mulla’s Principles of Mohamadadmw” Pakistan Edition (1995, PLD
Publishers, Lahore), para 138 at p. 205.
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For our purposes, the main differing ingredientestn a gift as defined by the
Transfer of Property Act, 1882 ardiba or the Islamic concept of a gift is the
requirement of reducing the transaction to writinglamic law does not require gifts to
be documented, and it is now settled ¥athat gifts of immovable property effect the
transfer of title in immovable property even if neadithout documentation, without
attestation and without the consequent formalitiésegistration and the payment of
stamp duty®

The practice of the law is, therefore, not unfaanilvith circumstances in which an
immovable property is transferred by way of undoeuatadhiba but then subsequently
sold to some third part{f. In such circumstances, the donee oftti is never sure his
title is free from dispute and, as théa transaction is undocumented and unregistered
and also may not be recorded in the record or gightendor of the same immovable
property has no legal means of ensuring the sthenftthe title being sold to him.
Disputes arising out of such lack of documentatidnnot resolved by the parties
themselves, must be adjudicated by the Courts, ngaltie parties to the transaction
subject to the delays of litigation.

The uncertainties of rights created by Islamic @iftls in transactions involving
immovable property and delays in the consequenidicition thereof are thus factors
affecting the efficient allocation of resources.

(2) Irregular Sales

Section 54 Transfer of Property Act, 1882 definesate as “a transfer of
ownership in exchange for a price paid or promisegart-paid and part-promised.”
In the case of tangible immovable property of tladue of more than Rs 100, or of
the reversion or other intangible thiffgthe sale can only be made by a registered
instrument®® Further, sales of immovable property of a valuexcess of Rs 100 are
also compulsorily registerable in terms of s. 17R¥gistration Act, 1908. Being
“conveyances” for the purposes of the Stamp AcB98 sales are also chargeable
with anad-volaremduty assessed on the consideration agreed upass, Bhsale of
immovable property will require registration of thmstrument of sale and, as the
payment of stamp duty and the observance of otbhendlities aresine qua non
registration, these transaction costs and fornealitvill also have to be borne and
performed.

While the ingredients of a sale as defined in Istalaw differ slightly from the
requirements of the Transfer or Property Act, is Heeen observed that the rules of
Muhammadan law are not expressed to prevail owveptbvisions of s. 54 Transfer of

2For an elaboration of the legal principles in suppbthis proposition, seabdul Sattar Dadabhoy v.
Secretary, PECH®LD 1998 Kar 298.

*t is pointed out that, in the event any part diiba is documented, such document immediately
becomes subject to the requirements of registragitestation and, thereby, also stamp duty.

¥See, by way of typical example, the factdroém Sain v. Dr Shahid Mehmo26€06 YLR 1102.

%2For instance, the sale by a landlord of his reniinterest in the leased property.

*3ection 54 Transfer of Property Act, 1882. Notttin the case of tangible immovable property of a
value of less than Rs 100, the sale can be mduer &y a registered instrument or by delivery cdg@ssion of
the property.

%iSee s. 2(10) Stamp Act, 1899 and notarde
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Property Act, 1883> However, just like the differences between a giftl hiba being
statutorily resolved by s. 129 of the Transfer obgerty Act, 1882, s. 4 of the Punjab
Pre-Emption Act, 1991 stipulates that its provisidshall have effect notwithstanding
anything in any other law for the time being indes’*°

The differences between the definition of “sale’tie Transfer of Property Act,
1882 and the notion of “sale” in Islamic law is metarkly brought to light in the case of
the law relating to pre-emptiodh. For example, under the Punjab Pre-Emption Act,
19912 the “sale” of immovable property means the “peremrtransfer of ownership . .
. in exchange for a valuable consideration andighes transfer of immovable property by
way of hiba bil-iwaZ® or hiba bas hart-ul-iwa? . . . As in the case of oral gift, the
Islamic definition differs from the definition irhé Transfer of Property Act, 1882 and
the sale of property may be effected without docuatgon and, therefore, without the
sine qua nomequirements of registration and stamp duty. Nled, just as in the case of
Islamic oral gifts, if some part of the otherwisedocumented Islamic sale transaction is
reduced to writing, such a document will be bouacbé registered and charged with
duty*

Thus there exists a category of sale transacti@nliing immovable property
which can exist and operate to transfer ownershithowt being bound by the
requirements of the Transfer of Property Act, 1882he Registration Act, 1908 in that
they do not need to otherwise documented. Indéedinstance, iMuhammad Saeed v.
Nook Baj*? it was observed by Mr. Justice Ajmal Mian, J. lfasvas then) that the act of
simply effecting a mutation in the record of rightgithout any corresponding
documentation was a “sale” for the purposes ofnstaaw (and a frequently practiced
method of conveyance in the rural areas) as wefl. &(5) of the Punjab Pre-Emption
Act, 1913. As such, it was held to fall outside tftocumentary requirements of s. 54 of
the Transfer of Property Act, 1882.

To the extent that the transfer of ownership of owable property can be effected
without the requirements of the Transfer of Propéitt, 1882 or the Registration Act,
1908, such transfers may be referred to as “irstjshles.

Just ashiba transactions are not required to be reduced tdngriio have legal
effect, irregular sales need not be documented.d Amst as in the case of the
uncertainties irhiba transactions, the purchase of immovable propeifgctsfd without

*See, for exampléviohammad Saeed v. Nook B&i83 CLC 1883.

*n pari materias. 4 NWFP Pre-Emption Act, 1987.

™It is a fact that in the Holy Quran there is nortien express or implied of a right of pre-emption
Islamic or customary,Government of NWFP v. Said Kamal SHtD 1986 SC 360, per Muhammad Afzal
Zullah, Chairman). Indeed, pre-emption can bea@sged by Muslims against non-Muslims aride versasee
s. 18 Punjab Pre-Emption Act, 1991). However, live can be said to have been co-opted by Islangal le
concepts (se6obind Dayal v. Inayatullali7 ILR All 775) as quoted ifllah Bux v. Jand’LD 1962 (WP) Kar
317).

*This legislation is, more or lesis, pari materiato NWFP Pre-Emption Act, 1987. The definition is
sale in the two legislation is identical exceptttla 2 of the latter does not include “the creatainany
occupancy tenancy by a landlord whether for comatten or otherwise”.

*slamic gift with exchange, see Mulla’s PrinciptefsMohamadan Lawlpid., para 168.

“Uslamic gift made with stipulation to return, sealMh’s Principle’s of Mohamadan Lawgid., para
169.

“ISee note 3lante

421983 CLC 1883
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documentation also leaves the rights of a purchadesuch immovable property
unprotected. Equally, a prospective purchasemwhavable property acquired by the
vendor through a sale executed through simple iontaif the record of rightd has no
means of relying on the record of rights as, baldihed law, they are not considered to
be documents of title. And just like the casesligputes arising from hiba transaction,
disputes relating to undocumented sales of immavabbperty, if not resolved by the
parties themselves, are subject to the jurisdiabibthe Courts. This, over and above the
inefficiencies engendered by “irregular” sales—tligmt sales of immovable property
which may be legally effected without complying lvthe formalities of s. 54 Transfer of
Property Act—parties to such transactions are sildxject to the delays of litigation.

The uncertainties of rights created by irreguladesan transactions involving
immovable property and the consequent delays afdiciition thereof are thus factors
affecting the efficient allocation of resources.

UNCERTAINTIES

The cumulative affect of statutory the transactionsts, formalities and
inefficiencies listed above is an uncertainty imngactions involving immovable
property. For instance, as has been mentionedealibe transaction costs associated
with the payment of stamp duty and registration andation fees may result in parties
desirous to, for example, execute a lease of dewsal building resort to the execution
of an 11 month renewable lease deed. Such a detuseot compulsorily registerable
and, since the penalties for non-payment of dutyasr-reporting of the acquisition of the
interest to the locdPatwari do not affect the transaction, the parties are firemefore, to
pay or not to pay the duty chargeable on it ordeeha mutation entered in the relevant
records of rights. From a purchaser intereste@dquitting immovable property, an
examination of the record of rights, therefore,nts guarantee that interests exist or
continue to exist that effect the immovable propert

Equally, perspective purchasers of immovable pityp#m not have any means of
determining whether the title of immovable propetitgy are desirous to acquire has
already been alienated from the purported vendambgns of a undocumented oral gift
or irregular sale.

It is now time to understand the legal foundatiaqg®n which some of the
uncertainties caused by these transaction costeafities and inefficiencies are allowed
to persist.

(1) TheLand Revenue System

It is settled law that entries in the records ghts maintained under the Land
Revenue Act, 1967 are not evidence of title. It l@so been explained how, in
circumstances where payment of transaction costsbeaavoided or where the non-
registration or non-compliance of formalities imwedl in the transfer of immovable
property does not affect the transaction, partiesbargains need not have their
acquisitions recorded by entries in the recordigiits. Thus it can be argued that the
record of rights is actually a misnomer, as it may be a complete record of the rights

4 SeeMuhammad Saeed v. Nook Haid.
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and interests which affect and bind immovable prigpe And by virtue of the three
month period within which acquisitions of interest®e to be reported to the relevant
Patwari,** the record of rights cannot be said to be an upate record of such rights and
interests either.

To understand the manner in which the record dftsigs maintained requires an
understanding of the land revenue system. Thitesysas it is embodies in the Land
Revenue Act, 1967 is directly related to the settlets of land carried out by the
Colonial English for the purposes of assessindahéd revenue due from agricultural and
other land$® But “[a] settlement which merely determined thevemue to be paid,
without at the same time recording who should tspaoasible for its payment, would
obviously be a futile operatiof® As such, “[it] became necessary to determine who
were inpossessionf such permanent rights in the soil so as tdlerttiem to engage [for
the payment of revenue].” Note that the primary motivation to record rigimtdand was
not to determine the owner of property, but to datee who was liable to be assessed
for the payment of land revenue.

Moreover, the early settlement officers sharedstrast of the civil courts and a
weariness of the vicissitudes of litigation  Thesmtiments prompted the Colonial
Government to grant settlement officers summary gyewfor the purposes of quick
adjudication. Some protection was afforded to gesswith an interest in immovable
property by allowing them to resort to a civil coand thereby to a forum that can
declare rights in property), but the overall poliglysacrificing certainty at the altar of
expediency is cledf In Douie’s words: “[no] doubt the result was petrfectly uniform
or even in all cases perfectly equitable, but tibal end was secured of settling titles in
land on a stable basis [for the purposes of assgksid revenue]?”

Quite simply put, if the record of rights cannotagantee title to immovable
property, there is little incentive, other than therds of s. 42 Land Revenue Act, 1976,
for persons acquiring a reportable interest in imaide property to record their
acquisitions® And for this reason, the record of rights canbeta certain means of
determining the rights and interests which bind owable property. As long as this state
of affairs persists, it is submitted that therel Wwé an inefficient allocation of resources
from bargains involving the transaction of immowaptoperty.

(2) Conflict in Legal Theory

The exceptions to the general policy of documemtatand registration of
transactions involving immovable property have bsehabove. The fact that principles

“Section 42(1) Land Revenue Act, 1967.

“Douie, J.M., “The Settlement Manual® @dn. (Mansoor Book House, Lahore), para 5, at gnd
see, more generally, Powel, BHB, “The Land Systeh®ritish India” Vol I, Chapter V (1988, Crown
Publishing, New Delhi), at pp. 241-373 and MorelaWWH., “The Agrarian System of Moslem India” (Ceait
Book Depot, Allahahbad), pp. 1-20.

“Slbid., para 98 at p. 77.

“Ilbid., para 100 at p. 77 (emphasis added).

“|bid., para 101-102 at pp. 77-78.

“Ibid., para 102 at p. 78.

*9n the Punjab, there is even less incentive onwatcof the Punjab Land Revenue (Abolition) Act,
1967 which abolishes the collection of land reveane, thereby, the penalties for non-payment af l@venue
(which acted as a deterrent against non-compliaasedet out in the Land Revenue Act, 1967.
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of Islamic law are argued in aid of these exceptipoints to a conflict between the
policy of the “secular” laws relating to immovalgeoperty and Islamic law. Indeed, this
debate can been seen in other areas of law relatithee ownership of property.

In the Qazalbash Wacgasé’, the Shariat Appellate Bench of the Supreme Court
of Pakistan held some of the ceilings to the owmpref immovable property prescribed
by the Land Reforms Regulations, 1972 and the |[Refdrms Act, 1977 were repugnant
to the Injunctions of Islam. IMagbool Ahmad v. Government of Pakistahe Shariat
Appellate Bench declared s. 28 Limitation Act, 1908 repugnant to the injunctions of
Islam. In both cases, the questions before thetCewuolved around the Islamic concept
of ownership of immovable property and the systefmedistribution of wealth.

At first examination, the principles of undocumehtwal gifts and irregular sales
seem unconnected with the issues adjudicated updmei two cases mentioned above.
However, to the extent that the Islamic law prosidgxceptions to the “secular” laws
relating to immovable property, these exceptionsnfpart of the overall debate on the
concept of ownership of and the role of Islam iangactions relating to immovable
property. There is, it is submitted, at this stdijge conceptual clarity of the intellectual
foundations of laws relating to conveyancing ingah Until and unless this conceptual
clarity is reached, there will always exist unceias in transactions relating to
immovable property.

RECOMMENDATIONS

It has been shown that statutory transaction castisthe formalities involved in
the documentation, presentation, registration atagnging of transactions involving
immovable property result in as much evasion ofrdguirements of procedure as will
not affect the validity of the transaction itselfhe lack of formality and documentation,
in turn, results in inefficiencies in a bargain 0 much as the ideal allocation of
resources is hampered. The examination of thesficiencies has revealed the legal
system relating to the transaction of immovablepprty to be fraught with uncertainty.
These uncertainties, in turn, can be seen to beethdt of two major issues facing the
legal system today: the land revenue system of taiaing the record of rights and a
conflict in the basic understanding of the systelmcv drives the law.

In as much as this paper can claim to make suggsstor reform, they appear to
be no simpler than merely reversing the analysiaisoThe recommendations for reform
are:

(i) Decidethe Economic Basis of the Law Relating to the Transaction
of Immovable Property

At present the debate in relation to undocumentedl gifts and irregular sales of
immovable property revolves on the role of Islard #re principles of Islamic law in our
jurisprudence and practice. However, such debatsl mot remain one-dimensional.
The inefficiencies engendered by paperless traiossctof immovable property,
inasmuch as they affect the efficient allocatiorreffources, is another debate which has

*!Qazalbash Wagf and others v. Chief Land CommissifhumjabPLD 1990 SC 99.
521991 SCMR 2063.
5Now repealed by virtue of Amending Act Il of 1995.
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yet to be tackled. Indeed, the economic systemnuphich the law relating to

transactions of immovable property still lacks agpimial clarity>® It is recommended

that bringing certainty to such transactions byuieég documentation should be a policy
objective contemplated in such debates. Anothesmenendation, though out of place
given the scope of this paper, is to rewire themfwork of the law relating to

transactions of immovable property by doing awaythwihe distinction between

moveable and immovable property and approachingrtiiger from the point of view of

conveyancers

(i) Reform the Land Revenue System of Maintaining Recor ds of Rights

The fact that the land revenue system of maintgimactords of rights does not
reflect title is at odds with the goals of any vaelf state offering its citizens security of
life and property. Other jurisdictions, like the United Kingdom, h have had
experience with a similar title registry systemyéndaken the bold step of adopting the
Torrens system of title registration as a mearguafanteeing title to their citizef.

The Torrens system consists essentially of affiimnat by the state of the
ownership of interests in land, and a search aboptrcel is an examination of the
affirmation and, usually, the documents referredhtthe affirmatiort’ In other words,
registration of titles or interests under the Tosrsystem gives a state backed guarantee
of authenticity. In a comparison of title registystems and the Torrens system based on
the criterion of reliability, cost, speed and céapaof improvement, Risk states “[the]
result of the comparison is beyond reasonable detia Torrens system is preferabie.”
Indeed, in research towards a paper for the Pakisitute of Development Economics,
Khan also suggests the Torrens system as “[a] waly af the legal problems facing
property and the taxonomy of land recotts.

In the absence of such a radical shift in the systé maintaining records of title,
it is suggested that reform may also be broughtuglbhy amendments to the Land
Revenue Act, 1967. Such amendments should seekotawdy with the summary
jurisdictions ofPatwarisat the time of entering mutations in the recorfigghts which,
as has been shown above, is an antiquated methedtéd by Pakistan and designed by
a colonial power for the purposes of expediencwtri&s in the records of rights should

**The views of the Shariat Appellate Bench of therSom Court in th&®azalbash Wagqf cagante,
note 52) and inMagbool Ahmad v. Government of Pakisi@mte, note 53) appear to be at odds with the
fundamental principle enshrined in Article 3 of tBenstitution: “from each according to his ability each
according to his work.”

*Indeed, the object of bill which eventually refouirthe English law of real property is instructite:
make the title of land as nearly as circumstaneemib to the title to stock, and to obtain the sadeantages
as would be secured under a good system of reipsiraf title as may be derived from without the
disadvantages incidental to a register of owngrs;"MEP Wolstenholme, as quoted Johnson, JH “THerRe
of Real Property Law in England” (1925) ColumbiarReview, Vol. 25, No. 5 at p.610.

*Torrens has also been adopted in Australia, NewaAdathe United States and Canada.

5"Risk, RCB, “The Records of Title to Land: A Plea Reform” (1971) University of Toronto Law
Journal, Vol. 21, No. 4, p. 469.

Fpid., p. 477.

*Khan, SK “Property Law and the Taxonomy of Land @&ds” PIDE Seminar, Islamabad, 29
November 2006. The author wishes to extend hiitgde to Ms. Khan for sharing her research for the
purposes of this paper.
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be made after due consideration of the documemised! before a responsible revenue
officer and after such enquiries as are deemedseapg A more reliable record of rights
will reduce the uncertainties inherent in transawirelating to immovable property.

It is also suggested that the scope of acquisitregssterable in the register of
rights be widened to include such hidden rightpesemption and easemeflls.The
more rights and interests that are reflected in rimgister of rights will mean that
inpection thereof is a more certain means of dateng the interests which bind
immovable property.

(iii) Rationalise Duties and Feeson Transactions of |mmovable Properties

One of the main reasons parties to a bargain ilhermissible, arrange their
transaction so as to avoid stamp duty and registrédites is that these transaction costs
are prohibitive. Both the costs involved in stangpand registration must be considered
together as registration cannot be affected withautful stamp duty paid on the
documents being registered. For instance, simpbucing the registration fee for
documents will not act as an invitation to registatess the corresponding stamp duty is
also reduced. In this regard, the approach oflaheto registered documents must be
somewhat altered.

In practice, registrations of transactions involyimmovable property are carried
out as proof of the transaction to the world. Heere the fact that the presumption of
genuineness of registered documents can so easilghbllenged (by specific denial)
means that, in practice, their evidentiary value fadlen to little above the value placed
on unregistered documents: both will have to bevgmloin accordance with the rules of
the Qanun-e-Shahd&t. In other words, it is submitted that the diminfghevidentiary
value of registered documents has made the othgrctobf registration seem more
relevant: the charging of stamp duty.

The foundation of this submission lies in the umged minimum value of
immovable property which is subject to the requieats of s. 54 Transfer of Property
Act, 1882 and s. 17 Registration Act, 1908: Rs 100is figure was set over a century
ago and has not been revised to date. In prad#cals, there is no minimum value on
transactions involving immovable property as no wwable property worth transacting
is less than this amount. Therefore, in practadetransaction involving immovable
property are, unless avoidable, chargeable witimgtduty. With stamp duty now clearly
the main transaction cost affecting the efficiemdytransactions involving immovable
property, the law’s approach to stamp duty musi bbsexamined.

Though an elaboration of the nature of stamp dstgdutside the scope of this
paper, suffice to say that the charging of stanquikhbe approached less from a revenue
collection point of view and more from a point tddaincentive to the registering of
transactions involving immovable property.

€% han, Ibid. has also made a similar suggestion with regarelemption.
iSee note 18nte, the presumption of genuineness, like all prediangp, is refutable.



Comments

As not only an ardent advocate but also a commiptedttitioner of the inter-
disciplinary field of law and economics, | woulddi to preface my remarks today by
commending both the organisers, the Pakistan Soa&tDevelopment Economists
(PSDE) and the Pakistan Institute of Developmemngmics (PIDE), for including this
session on “Law and Economics"—the first in a nagiloconference in Pakistan—in their
annual proceedings. | am really pleased to see lojgctive of promoting this field in
Pakistan being realised and | am personally gratefidDr Nadeem-ul-Haque, Director
PIDE, and President, PSDE, for his recognitionhaf importance of the role of law in
economic development. One could not accept anyftess an economist belonging to
the Chicago school of economists!

I have been working in the field of law and econgsrin Pakistan since 1999, first
as an Adviser to the Federal Minister of Financd Revenue and later as Chairman of
the Securities and Exchange Commission of PakistaR003, | formally developed the
idea in the Ministry of Finance and added a sectonLaw and Economics on its
website! To strengthen the required linkage between law egwhomics in Pakistan, |
further proposed the establishment of a Law andn&eics Association of Pakistan
(LEAP), which is presently in the process of beiftgmed. This interdisciplinary
dialogue is likely to give impetus to this process.

This year's theme of the PSDE Conference is “Gomece.” Mindful of this, |
consider it pertinent to focus my remarks on thpeps presented by the panelists in the
context of governance. | have reviewed the papdisiited by the four panelists today
and congratulate them on the excellent qualityhefrtpapers. They have all researched
their topics thoroughly and have done an incisivalysis of pertinent issues. My task is
to synthesise their views and to comment on thaichusions.

Mr. Hilton L. Root, in his discourse on “Judicialy§ems and Authoritarian
Transitions” has tried to explore the idea as tetivbr better rule of law would generate
economic growth and whether that would in turn dwbnstituencies for democratic
reforms. He has, in particular, examined the rb&t tourts in authoritarian regimes have
played in contributing to political liberalisatione has reviewed at length the role of law
in development under authoritarian regimes. Hedpesifically compared the economic
role of courts under various political systems. kés sought to find solutions to various
dilemmas faced by autocrats and determine linkdgetsieen political discipline and
commercial law enforcement. He has finally focusedthe role of law and judicial
institutions in regime change before concludingt:tli@he links between the judicial
institutions and liberalisation is ambiguous attBelde notes that “Governments may

See, http://www.finance.gov.pk/law/home.htm.
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employ courts to improve contract enforcement, lagapayment and bureaucratic
discipline and still not allow citizens the rigld aissemble, mobilise and organise for
political purposes.” He suggests that “[aJutocratay overlook or even encourage
opacity, corruption, or inadequate capacity of teenmercial law system to motivate
investors to depend on government officials forghatection of their investments”.

While commenting on the change process, Mr Roa¢stitat: “While the change
process occurred at different rates, both Frana® Bngland’s innovations in the
institutions of participatory governance were dnigy the fiscal necessity of the state.
With the advent of the international financial ingions, domestic taxation is not the
only option for securing government resources. elgor debt has caused further rifts
between rulers and citizens, as foreign policy essions made by dictators are often
granted by developing countries to donors in exgkaffor extended credit.” He
reemphasises the point by stating that “many |leattetay derive their fiscal capacity to
rule from resources that are independent of theplpeavho are being governed.
Autocrats often survive because they have accesstéonal resources and as noted base
the stability of their regime on the support of f®pertied and politically privileged
groups, their political survival strategies difféfundamentally from democratically
elected leaders. External processes triggeredhéoyCbld War which provided external
funding for compliant dictators, and the resoungese which put resources into the hands
of government elites, all interfered with the enggrce of strong and accountable national
states. External resources, generally availablg wnthe incumbent leadership, lessen
the efficacy of domestic political challengers, ueithg the incentives for incumbents to
be concerned with structural reforms and institutinilding”. This is perhaps the most
interesting observation made by Mr Root that negdte judicial reform programmes
initiated by international financial institutions many less developed countries including
Pakistan—for example, the Access to Justice Progw@arbeing funded by the Asian
Development Bank.

Mr Root has, among others, reviewed various juctsmlis in Asia such as
Indonesia and China. But even though his submissiena result of this review may be
applicable to most less developed countries likeidtan, the absence of discussion on
Pakistan is quite conspicuous. It may be worthwfdlehim to consider the extensive
discussion on this specific subject by Paula R. by in her bookJudging the Sate;
Courts and Constitutional Politics in Pakistan (Cambridge: Cambridge University Press,
1995)?

This book analyses the tensions between the exeeusind centre-dominated
“vice-regal” model of governance of colonial Indi@md the liberal and representative
tradition of the opposition to that colonial goverent. It points out that the courts have
been made a “crucial vehicle” of legitimacy for tRakistani state and have been put in a
role in which they have “literally judged the staten the most critical constitutional
issues, deciding conflicts between heads of stai® government resulting in the
dissolution of legislatures (1954, 1988, 1990, )9€% validation of a coup d’etat (1958,
1977), efforts to restructure transitions betweeénl @and military governance (1972,

%For other references on the subject, see Hamid KBanstitutional and Political Development in
Pakistan. Oxford University Press (New York, 2001); Wasedwh, “Constitutionalism in Pakistan: The
Changing Patterns of Dyarchy”, 53 Diogenes (Ndl@B-115 (2006).
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1986-88), and continuing attempts to define sultistely and procedurally the meaning
of politics, of constitutional governance, and agorally, of democracy.

These issues have now been updated and dealt witustively by Mr Osama
Siddique in his discourse on “The Jurisprudenc®iskolutions: Presidential Power to
Dissolve Assemblies under the Pakistani Constitutamd Its Discontents.” While
reviewing the constitutions and martial laws in thstorical context, he points out that:
“The burden of having to define both the countiggal as well as political frameworks,
which created at times conflicting demands, proeeérous for the first Constituent
Assembly. The challenges of constitution-making Ewadmaking constantly encroached
upon each other. Effective governance is a forniel&dsk for any new legislative body,
made more difficult in Pakistan’s case by incregsionflicts between the Constituent
Assembly and the office of the Governor-General—imsiitutions drawing power from
different governing laws, and distinct in their thiy, emphasis, and approach to
governance.” He further points out that even aftee eventual establishment of
parliamentary democracy in the country, fluid poéit structures, governance
inexperience, and power politics contributed to itrability of parliamentary democracy
to govern the new country effectively.

Parliaments have been dissolved on several occasamtensibly due to
ineffective or autocratic civilian style of goveme. Thus, as Mr Siddique observes:
“Key deliberations and debates over the countrygfitigal and constitutional ethos,
structure, and mode of governance were not hettléemation’s legislature, but in the
subtexts of the constitutional legal battles haldt$ courtrooms”. It is ironic to note
that the Pakistan judiciary has often based itsoesement of successive military
regimes on,inter alia, the pretext of ensuring economic stability andodo
governance. The resultant mandate assumed by eliffemilitary dictators on
account of judicial endorsements of the militaryerinas allowed these rulers to
tinker with state structures and governance meachasito perpetuate their rule thus
resulting in political setbacks and non-sustainadenomic development from time
to time.

It would have been useful if Mr Siddique had anatysr at least discussed the
economic implications or rationale for the judgn®néendorsing successive
parliamentary dissolutions but he was perhaps btg # focus on this aspect given
his total concentration on the abuse of politicabgess by repeated military
interventions.

Mr Ahmad Rafay Alam aptly analysed legal and ecoicoaspects of property
transactions in his discourse on “Land-locked: Awrafbination of Some of the
Inefficiencies Affecting Transactions Involving Inevable Property”. He suggests that
the economic system upon which the law relatinggdaasactions of immovable property
is based still lacks conceptual clarity. He consedly seeks to identify some of the
transaction costs and inefficiencies which existl affect transactions of immovable
property under Pakistani law. He observes thate“€kamination of these inefficiencies
has revealed the legal system relating to the actim of immovable property to be
fraught with uncertainty. These uncertaintiestuim, can be seen to be the result of two

%See, book review by C. Neal Tate in VolTBe Law and Politics Book Review (No. 7) (July, 1996)
pp. 109-112.



1340 Tarig Hassan

major issues facing the legal system today: thd l@venue system of maintaining the
record of rights and a conflict in the basic untlerding of the system which drives the
law.” His recommended reforms, therefore, incluue bhasic requirement for determining
the economic basis of the law relating to transactif immovable property and the much
awaited reformation of the land revenue systemaihtaining records of rights.

Ms. Fogia Sadig Khan has elaborated the issuesdiegeproperty rights and land
records in her discourse on “Property Rights angomamy of Land Records: A Case
Study of Lahore.” She hasiter alia, very ably pointed out the ambiguities and protdem
in the laws and legal procedures and highlightedelement of political economy in the
land ‘phenomenon.’” She has identified and analywethlem areas in land records and
legal procedures with a view to providing a conaeptframework for reform. This
constructive approach is followed by an interespiegspective on the political economy
based on case analysis. Her assertion that thdeged and influential class will help
establish property rights provides the missing bifikow the reform process will work.

Benefiting from the valuable inputs from the pastsli | would like to add my
general comments on the subject of governance amdlapment in order to further
elucidate the views of the panelists.

| believe governance, like snow, flows down frora thp. In the absence of proper
constitutional governance in the country, | thittks not only academic but perhaps even
hypocritical to some extent to talk about govermamae the context of political or
economic development. The legal foundation of asgiety rests upon the Constitution.
Therefore, constitutional governance is a sinemprafor law to play an effective role in
economic development. Let us examine the congiitati imperative for economic
development in the context of Pakistan.

The architects of Pakistan envisaged a strong fatimd of Pakistan based on
fundamental rights and principles of policy grouthda an admixture of legal, social,
economic and political justice. The Constituentexably of Pakistan resolved to frame a
constitution for the country thainter alia, “guaranteed fundamental rights including
equality of status, of opportunity and before laggcial, economic and political
justice...”?

The framers of the current Pakistan Constitutiod®?3 (Pakistan Constitution),
while guaranteeing fundamental rights sought toieagh the principle of economic
justice through State sponsored development basedsazialist economic ideals.
Resultantly, the economy became dependent on andanpublic sector that developed
as a result of nationalisation in the 1970’s. Bespulte the recent reversal of economic
direction through privatisation, the economy reradiighly influenced by either what is
still a dominant and pervasive public sector or tmatinuing over-regulation of the
economy. And, even though there may have beendafantal shift, consistent with the
international trend, in the thinking of economicrmagers of successive governments in
Pakistan to promote private sector developmenth@oic development remains largely
in the hands of public sector managers in the ¢gunt

“The Objectives Resolution, which now forms parthef Pakistan Constitution of 1973 pursuant to Art.
2A thereof. See, Annex, Pakistan Constitution.
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The Constitution of Pakistan seeks to promote $agid economic well-being of
the people and protect economic life in Pakistirconfers fundamental rights, including
economic rights, and protects these rights by diegalaws inconsistent with or in
derogation of fundamental rights to be void. Any,lan so far as it is inconsistent with
the rights conferred by the Constitution, is, te #xtent of such inconsistency, void. The
State is proscribed to make any law that takes awabridges the rights conferred by
the Constitution, and any law made in contraventivereof is, to the extent of such
contravention, void.Hence the need for constitutional deviation wheanemic rights
are abridged in any way. The 1973 ConstitutioRPakistan not only exempted Bhutto’s
economic reforms, which included nationalisationvafious industries, but also gave
constitutional protection to these as welkurthermore, consistent with the centrist
economic thinking of its framers, the Pakistan Gitutson allowed the Federation to
legislate in matters relating to the developmengnagement and administration of
industries®

Under the Principles of Policy enshrined in the i@k Constitution, the State is
generally required to promote the social and econamll being of the people and, in
particular, the educational and economic intere$tbackward classes or areas in the
country with a view to promoting social justité.is the responsibility of each organ and
authority of the State, and of each person perfognfiinctions on behalf of an organ or
authority of the State, to act in accordance wWithse Principles in so far as they relate to
the functions of the organ or authority. Howeuerso far as the observance of any
particular Principle of Policy may be dependentrupesources being available for the
purpose, the Principle is subject to the availgbitif resources’ Hence responsibility
with respect to Principles of Policy is circumserib The validity of an action or of a law
cannot be called in question on the ground thiatriot in accordance with the Principles
of Policy, and no action can lie against the Statw; organ or authority of the State or
any person on such groufid.

®See, e.g., Art. 38, Pakistan Constitution, whidjuiees the State to promote the social and economic
well-being of the people. The Federation of Pakigtas executive authority to give directions toravihce as
to the manner in which the executive authority ¢loéis to be exercised for the purpose of preveraimy grave
menace to the peace or tranquility or economic difePakistan or any part thereof. Art. 149, Pakista
Constitution. The Federation is also empoweredite gimilar directions to the Provinces if the Ruesat of
Pakistan has made a proclamation of financial eemagin case the economic life, financial stabititycredit
of Pakistan, or any part thereof, has been thredtefrt. 235, Pakistan Constitution.

®Art. 8, Pakistan Constitution.

"For example, Part | of the First Schedule to thkigean Constitution exempted certain Presidential
Orders and Regulations such as the Economic Ref@rdsr, 1972 (P.O. No. 1 of 1972), and Economic
Reforms (Protection of Industries) Regulation, 19&hd the West Pakistan Industrial Development
Corporation (Revocation of Sale or Transfer) Retiute 1972. Moreover, the Economic Reforms (Praoect
of Industries) Regulation, 1972 and the West Pakistdustrial Development Corporation (RevocatibSale
or Transfer) Regulation, 1972 were granted addifignotection. These cannot be altered, repealesnended
without the previous sanction of the President., &#eens 20 and 21, Sixth Schedule read with Ar8(2§
Pakistan Constitution.

®This subject is part of the concurrent legislatige See, Item 3, Part Il, Fourth Schedule reath wi
Art. 70(4), Pakistan Constitution.

°Arts. 38 and 37, Pakistan Constitution.

10Art, 29, Pakistan Constitution.

YArt. 30, Pakistan Constitution.
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National planning and national economic coordimatis part of the federal
legislative list™> The Pakistan Constitution provides for the essdient of a National
Economic Council, comprising the Prime Minister asdch other members as the
President may determine with due regard to proaincépresentation, to review the
overall economic condition of the country. The Natl Economic Council is mandated
to formulate plans in respect of financial, comnrcsocial and economic policies for
advising the Federal Government and the Provir@@ernments. In formulating such
plans, it is required to be guided by the Princigé Policy set out in the Constitutioh.

There appears to be no cohesive or unified econpolicy-making procedure in
Pakistan. The authority to formulate or in someesa® prescribe policies is unevenly
distributed, under the Government’s Rules of Bussheamong various administrative
units of the Government. The policy making proceksyefore, lacks consistency and
uniformity and as such hampers the over all managéof the economy.

Managing the economy and managing finances ares¢parate things. Whereas the
present Government may have managed its finanag&ytarly international finances, well
it has apparently not managed the economy as NWeither is the present or any future
Government likely to succeed in managing the ecgnaml unless it recognises the nexus
between law and economics and learns to use law effective instrument for development.

Even though the Constitution provides the develagrgeals and the law plays an
important role in the process of development arehetough economic managers often
unwittingly use law as an instrument for prudent&gulation of the economy, the need
for a proper legal and regulatory framework for remmic development is often ignored
or not given the importance that it deserves. Vihaeeded is a legal vision and strategy
that is compatible with economic and social golhégal input should be made a part of
the economic planning and policy-making functionarder to develop a proper and
effective legal infrastructure for economic devetent.

Just as the micro-economy depends on a macro-edoffiamework, micro-legal
prescriptions and enforcement need a macro-legahdwork. The legal profession in
Pakistan has to be reoriented. Presently it thrivesdispute settlement. It has to be
reoriented from conflict resolution to conflict asdance. For this purpose investment in
legal resources, especially legal education, isie@@rgently.

While concluding, | would like you all to ponderewith my Churchillian belief.
| believe that the economy is too important a méatiebe left to the economists alone. I,
therefore, suggest that we seek to nurture a needbof development lawyers to bridge
the gap between law and economics in Pakistan. fidws breed of lawyers will most
likely more effectively promote and protect the stitational imperatives for governance
and development in the country.

Tariq Hassan
Lahore.

tem 32, Part |, Fourth Schedule read with Art.4JpPakistan Constitution.
13Art. 156, Pakistan Constitution.



